MJD TALKING POINTS ON ZONING ORDINANCES

WETLAND OVERLAY
Chapter 1108 – Revisions proposed to this chapter seek to eliminate the definition of coastal wetlands and freshwater wetlands and to delete the entire section comprising the wetlands overlay district (Sec 4.3)  and the coastal resources overlay district (Sec 4.4).

History – The Town of Narragansett has employed overlay districts since the 1980’s when we were the fastest growing town in the State.   The reasoning behind these regulations was that developers were building in close proximity to these sensitive resources and there was general concern townwide that they would be filled for more development.  This and other growth-related issues were of such high concern that the Town Council instituted a moratorium on all development while regulations were being researched and written for adoption.

The wetland and coastal overlays are just 2 of five (5) resource overlays employed by the Town .  The others are the flood hazard overlay, the high watertable limitations overlay and the steep slope overlay.  The other three overlays do not have a mapped district boundary but identify site characteristics of concern and provide performance criteria to follow for anyone altering land with the noted characteristics.    

Staff was keenly aware that the right to regulate wetlands would be taken away after RIDEM promulgated new regulations.  Once those regulations took effect in 2022, the ordinance was revised to remove the regulatory element, but leave the identification component which is a useful planning tool.   It provides an indicator of where an applicant may need to seek RIDEM or CRMC approval to alter their land.   The building inspector relies on the CD office to help direct owners to apply to the appropriate state department and receive an assent before issuing a permit.   This practice saves people much frustration and cost of having to cease and desist work if/when they are issued a notice of violation by RIDEM or the CRMC staff.  

For this reason , it is appropriate to retain the wetlands overlay as an assistive tool for the benefit of people trying to carry out due diligence before initiating a home building or expansion project.   

In regard to coastal features as regulated in Section 4.4,  these are not necessarily defined as “wetlands”.  The edge of a coastal feature may be a marsh or other wetland, but can also be a seawall, fence, edge of lawn, natural beach dune or rocky coast.   These features create the line on the ground from which the 200 foot regulatory area is measured.   In 2022, Staff had conferred with legal counsel when considering what, if any, revisions were needed to section 4.4.  It was determined that no changes were necessary and that the town retains the right to regulate development within 200 feet of a “coastal feature”. 

 
Chapter 1108 as drafted for revision, quotes the most recent state law from 24-H-7982, related to wetlands:

….” A city or town shall no longer be authorized to adopt as a provision of its zoning ordinance new requirements that specify buffers or setbacks in relation to freshwater wetlands, freshwater wetlands in the vicinity of the coast, or coastal wetland ….”

COMMENT -  There is nothing in the State law that requires the “wetland overlay district” to be removed, only that it cannot implement local buffers or setbacks.  As adopted in June 2023, Chapter 1108 removes the regulatory elements leaving the informational components for use in planning and as an assistive aid to the Building Official when reviewing permit applications.  

In regard to the Coastal Resources overlay district, there is nothing in state law that removes the Town’s right to continue exercise of the regulation as originally adopted.   In light of the uncertain future of the CRMC it would be prudent to retain this local regulatory standard to ensure construction does not encroach on sensitive waterfronts or place structures or residential infrastructure where it may be harmed by storms or sea level rise.

